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U.S. Customs Service 


Treasury Decisions 


(T.D. 85-89) 


Synopses of Drawback Decisions 


The following are synopses of drawback rates issued May 23, 
1983, to March 18, 1985, inclusive, pursuant to either sections 22.1 
through 22.5, inclusive, Customs Regulations, or to Subparts A and 
B, Part 191, Customs Regulations (the revised drawback regula- 
tions, T.D. 83-212). 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(a), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner who issued the rate, and the date on which it was signed. 

(DRA-1-09) 
Dated: May 15, 1985. 


File: 217956. 
Epwarp B. GABLE, Jr., 


Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: Alpha Med Incorporated 

Articles: Surgeons gowns, surgical drapes, and sterilization wrap- 
pers 

Merchandise: Imported special 100% cotton fabric 

Factory: Daleville, AL 

Statement signed: May 17, 1983 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
November 14, 1984 


(B) Company: Analog Devices, Inc. 
Articles: Semiconductor devices 
Merchandise: Imported component parts 
Factory: Wilmington, MA 
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Statement signed: July 10, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Boston, Novem- 
ber 1, 1984 


(C) Company: BMC Industries, Buckbee-Mears Cortland Div. 

Articles: Aperture masks, components of color TV 

Merchandise: Imported low carbon aperture mask steel 

Factory: Cortland, NY 

Statement signed: November 30, 1983 

Basis of claim: Used in, less valuable waste 

Rate issued by Regional Commissioner of Customs: Boston, Novem- 
ber 20, 1984 


(D) Company: Bold Corporation 

Articles: Tripe tin 4L 

Merchandise: Imported triphenyltin hydroxide technical 

Factory: Tifton, GA 

Statement signed: May 4, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
January 31, 1985 


(E) Company: Cal-Val Company 

Articles: Model 850 AF pantograph assembly 

Merchandise: Imported swivel joints and balance units 

Factory: Costa Mesa, CA 

Statement signed: November 7, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
November 15, 1984 


(F) Company: Crown Oil and Chemical Company 

Articles: Marine lubricating oils 

Merchandise: Imported lubricating oil concentrates 

Factory: Jefferson, LA 

Statement signed: July 13, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
November 12, 1984 


(G) Company: Drexel Chemical Company 

Articles: Atrazine 80 WP, agricultural herbicide 

Merchandise: Imported atrazine technical 98% 

Factory: Mobile, AL 

Statement signed: March 28, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
March 18, 1985 
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(H) Company: Drexel Chemical Company 

Articles: Simazine 50% agricultural herbicide 

Merchandise: Imported simazine technical 98% 

Factory: Tunica, MS 

Statement signed: April 20, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
March 18, 1985 


(I) Company: Drexel Chemical Company 

Articles: Atrazine 5L agricultural herbicide 

Merchandise: Imported atrazine technical 98% 

Factory: Tunica, MS 

Statement signed: May 29, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
March 18, 1985 


(J) Company: FES Systems, Inc. 

Articles: Packaged reciprocating and rotary screw compressors 
Merchandise: Imported reciprocating and rotary screw compressors 
Factory: York, PA 

Statement signed: June 9, 1982 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: Boston (Balti- 


more Liquidation), May 23, 1983 


(K) Company: Ian-Conrad Bergan, Inc. 

Articles: High level and automatic shut-down sensors 

Merchandise: Imported parts 

Factory: Gulf Breeze, FL 

Statement signed: April 2, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: New Orleans, 
October 26, 1984 


(L) Company: Juice Bow] Products, Inc. 

Articles: Frozen concentrated pineapple juice 

Merchandise: Imported concentrated pineapple juice; concentrated 
frozen pineapple juice; concentrated preserved pineapple 

Factory: Lakeland, FL 

Statement signed: April 9, 1984 

Basis of Claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Miami, April 
26, 1984 


(M) Company: Michelin Tire Corporation 
Articles; Rubberized (calendered) tire fabric 
Merchandise: Imported synthetic yarn 
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Factories: Sandy Springs, Greenville, Spartanburg and Lexington, 
SC; Dotham, AL 

Statement signed: March 29, 1984 

Basis of Claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Miami, July 10, 
1984 

Revokes: T.D. 82-12-O 


(N) Company: New England Engine Corporation 

Articles: Marine engines 

Merchandise: Imported engine blocks 

Factory: Rowley, MA 

Statement signed: March 26, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Boston, August 
16, 1984 


(O) Company: Odetics, Inc., GYRR Products Division 

Articles: Time-lapse video tape recorders 

Merchandise: Imported video tape recorders 

Factory: Anaheim, CA 

Statement signed: September 5, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
October 22, 1984. 


(P) Company: Pratt and Whitney Aircraft Group 

Articles: Pegasus nozzle (an aircraft engine part) 

Merchandise; Imported alloys of nickel metal in sheets, bars, rings 
and forgings; and name plates, rivets and weld wire 

Factory: West Palm Beach, FL 

Statement signed: August 27, 1984 

Basis of claim; Used in, less valuable waste 

Rate issued by Regional Commissioner of Customs: Miami, Decem- 
ber 4, 1984 


(Q) Company: Raines Tool Company 

Articles: Steel casing, threaded and coupled 

Merchandise: Imported steel casing, plain end 

Factory: Waller, TX 

Statement signed: June 14, 1983 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Houston, March 
29, 1984 


(R) Company: Signetics Corporation 

Articles: Finished integrated circuits 

Merchandise: Imported unfinished integrated circuits 
Factories: Sunnyvale and Sacramento, CA; Orem, UT 
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Statement signed: October 4, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), November 2, 1984 


(S) Company: Speedsteel of New Jersey, Inc. 

Articles: Cold drawn wire rods 

Merchandise: Imported high speed tool steel 

Factories: Fairfield, NJ; McKeesport, PA 

Statement signed: September 25, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: New York, No- 
vember 13, 1984 

Revokes: T.D. 79-260-Z, to cover name change from Uddeholm 
Steel Corp. 


(T) Company: Stihl Incorporated 

Articles: Chain saws 

Merchandise: Imported component parts of chain saws 

Factory: Virginia Beach, VA 

Statement signed: April 4, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Miami, June, 
1984 


(U) Company: Storeys Transprints, Inc. 

Articles: Heat transfer paper 

Merchandise: Imported dyestuffs 

Factories: Harrisonburg and Colonial Heights, VA 

Statement signed: April 18, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: Boston (Balti- 
more Liquidation), May 9, 1984 

Revokes: T.D. 81-37-W 


(V) Company: Takane U.S.A., Inc. 

Articles: Quartz clock movements 

Merchandise: Imported clock movement parts 

Factory: Gardena, CA 

Statement signed: October 22, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
October 30, 1984 


(W) Company: Williams and Lane, Energy Systems Corporation 
Articles: Generator Sets 

Merchandise: Imported internal combustion engines 

Factory: San Leandro, CA 

Statement signed: July 18, 1984 
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Basis of claim: Appearing in 
Rate issued by Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), August 24, 1984 


(X) Company: Xicor, Inc. 

Articles: Finished integrated circuits 

Merchandise: Imported unfinished integrated circuits 

Factory: Milpitas, CA 

Statement signed: June 18, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), September 11, 1984 


19 CFR Parts 4, 19, 103, 111, 152, 159, 162, 174, 175, 176, 177 
(T.D. 85-90) 


Customs Regulations Amendments Relating to Judicial 
Proceedings 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends various parts of the Customs 
Regulations, to conform them to the provisions of the Customs 
Courts Act of 1980 and the Federal Courts Improvement Act of 
1982. The Acts clarify and revise the jurisdiction, powers, and pro- 
cedures of the U.S. Court of International Trade (formerly the U.S. 
Customs Court) and the U.S. Court of Appeals for the Federal Cir- 
cuit (formerly the U.S. Customs Court and Patent Appeals). No 
substantive changes have been made in these amendments. 


EFFECTIVE DATE: May 24, 1985. 


FOR FURTHER INFORMATION CONTACT: Ron Gerdes, Office of 
the Chief Counsel, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229 (202-566-2482). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In accord with its program to keep its regulations current, the 
Customs Service has determined that the Customs Courts Act of 
1980 (Pub. L. 96-417) and the Federal Courts Improvement Act of 
1982 (Pub. L. 97-164), require conforming amendments to the Cus- 
toms Regulations contained in Title 19, Code of Federal Regula- 
tions, Chapter I (19 CFR Chapter I). A list of the affected sections 
of the regulations and the necessary changes follow. 
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DIscUSSION OF CHANGES 


The Customs Courts Act of 1980 changed the name of the United 
States Customs Court to the United States Court of International 
Trade. The Federal Courts Improvement Act of 1982 changed the 
name of the United States Court of Customs and Patent Appeals to 
the United States Court of Appeals for the Federal Circuit. These 
changes necessitate amendments to several sections of the regula- 
tions which contain references to the Customs Court and the Court 
of Customs and Patent Appeals. Therefore, §§ 103.17(b), 152.16, 
159.57, 174.31, 175.31, 176.0 and the heading to Part 176, §§ 176.1, 
176.2, 176.11, 176.21, 176.31, 177.2(bX5), and 177.7(b), Customs Regu- 
lations (19 CFR 103.17(b), 152.16, 159.57, 174.31, 175.31, 176.0, 176.1, 
176.2, 176.11, 176.21, 176.31, 177.2(bX5), 177.7(b)), are being amended 
to (1) remove the words “Customs Court,” and insert, in their place, 
the words “Court of International Trade”; and (2) remove the 
words “Court of Customs and Patent Appeals,” and insert, in their 
place, the words “Court of Appeals for the Federal Circuit.” 

Sections 609 and 610 of the Customs Courts Act of 1980 (“the 
1980 Act”) made changes to §§ 592(e) and 604, Tariff Act of 1930, as 
amended (19 U.S.C. 1592(e), 1604), relating to the prosecution of 
cases for violation of 19 U.S.C. 1592. Prior to the 1980 Act, these 
cases were referred to the U.S. Attorney for the commencement of 
judicial proceedings in the US. district courts. These cases are now 
referred to the Department of Justice for the commencement of ju- 
dicial proceedings in the Court of International Trade. This has ne- 
cessitated other amendments to the Customs Regulations. It is nec- 
essary to amend §§ 162.3l(a), 162.32 (a) and (b), 162.49(a), and 
162.75(d\(3), Customs Regulations (19 CFR 162.31(a), 162.32 (a) and 
(b), 162.49(a), 162.75(d\(3)), by removing reference to the U.S. Attor- 
ney and adding references to the Department of Justice, where ap- 
propriate. 

The 1980 Act amended 28 U.S.C. 1581 to provide the Court of 
International Trade with exclusive jurisdiction over civil actions 
commenced to review, prior to the importation of the goods in- 
volved, a ruling issued by the Secretary of the Treasury, or a refus- 
al to issue or change such a ruling, relating to classification, valu- 
ation, rate of duty, marking, restricted merchandise, entry require- 
ments, drawbacks vessel repairs, or similar matters. The party 
commencing the civil action, however, must first demonstrate to 
the court that he would be irreparably harmed unless given an op- 
portunity to obtain judicial review prior to importation of the 
goods. 

Part 177, Customs Regulations (19 CFR Part 177), relating to the 
Customs ruling process, does not cite this review authority of the 
Court of International Trade. Section 177.11(b\(5), Customs Regula- 
tions (19 CFR 177.11(b\(5)), provides for Customs Headquarters re- 
fusal to consider a request for internal advice whenever Headquar- 
ters determines that the time spent in considering the internal 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 23, JUNE 5, 1985 


advice request would result in the withholding of action with re- 
spect to the transactions and the questions presented in the inter- 
nal advice request subsequently can be raised by the importer or 
other interested party in the form of a protest in accord with Part 
174, Customs Regulations (19 CFR Part 174). No mention is made 
in this section, however, of the importer or interested party’s right 
to seek judicial review of Customs refusal to consider the internal 
advice request. 

We believe the public should be informed of its right to judicial 
review by way of the same regulations that set forth the adminis- 
trative review process. This is consistent with § 174.31, Customs 
Regulations (19 CFR 174.31), dealing with the administrative 
review of protests, which sets out the provision for judicial review 
after the administrative review results in denial of the protest. We 
are therefore amending § 171.11, Customs Regulations (19 CFR 
177.11), to include a new paragraph incorporating the substance of 
28 U.S.C. 1581, to inform the public of its right to judicial review of 
refusals to consider internal advice requests. 

In addition to the exclusive jurisdiction conferred upon the Court 
of International Trade by 28 U.S.C. 1581(h), the Court also has ex- 
clusive jurisdiction of any civil action commenced against the US., 
its agencies, or its officers, that arises out of any law of the US. 
providing for, among other things, revenue from imports or ton- 
nage (28 U.S.C. 1581(i(1)). 

Section 4.20(g), Customs Regulations (19 CFR 4.20(g)), which con- 
cerns tonnage, states that the decision of the Commissioner of Cus- 
toms is final on any question of interpretation relating to the col- 
lection of tonnage tax or to the refund of such tax when collected 
erroneously or illegally, and that any question of doubt shall be re- 
ferred to him for instructions. This reference to finality, however, 
relates only to finality of the administrative process within the 
Treasury Department. It does not preclude further review of the 
matter by the courts of jurisdiction, in this case the Court of Inter- 
national Trade. 

To prevent any misunderstanding concerning the administrative 
finality of decisions on tonnage, we are amending § 4.20(g), Customs 
Regulations, to clarify that the decision of the Commissioner of 
Customs is final only in the administrative sense. Furthermore, to 
inform the public of its right to judicial review of these decisions, 
we are adding a new §4.20(h), Customs Regulations, which will 
refer to the right to judicial review of these decisions in the Court 
of International Trade. 

The 1980 Act also amended 28 U.S.C. 1581(g), to provide that the 
Court of International Trade shall have exclusive jurisdiction of 
any civil action commenced to review any decision of the Secretary 
of the Treasury to deny or revoke a customhouse broker’s license 
under § 641(a), Tariff Act of 1930, as amended (19 U.S.C. 1641(a)); 
and any order of the Secretary of the Treasury to revoke or sus- 
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pend a customhouse broker’s license under § 641(b), Tariff Act of 
1930, as amended (19 U.S.C. 1641(b)). 

The Customs Regulations relating to denial and revocation or 
suspension of a customhouse broker’s license are contained in 
§§ 111.16-111.17 and 111.51-111.75, respectively, (19 CFR 111.16- 
111.17, 111.51-111.75). Although the regulations relating to the rev- 
ocation or suspension of a broker’s license under 19 U.S.C. 1641(b) 
set forth the right to appeal a decision of the Secretary of the 
Treasury, there is no such provision in the regulations relating to 
the denial of a broker’s license. 

As with the regulations relating to tonnage tax collection or 
refund, and the refusal to consider an internal advice request or 
the refusal to issue a ruling, we believe the regulations concerning 
the denial or revocation of a broker’s license, as well as similar reg- 
ulations concerning the revocation of a cartman or lighterman’s li- 
cense or the right to operate a bonded warehouse, should be 
amended to inform brokers, bonded warehouse proprietors, and 
cartmen and lightermen of their right to judicial review, in the 
Court of International Trade, of an adverse ruling of the Secretary 
of the Treasury, the Commissioner of Customs, or the Regional 
Commissioner of Customs. We are therefore amending §§ 111.17, 
112.30, and 19.3, Customs Regulations (19 CFR 111.17, 112.30, 19.3), 
relating to the review of the denial or revocation of a broker’s, 
lighterman’s or cartman’s license, or the right to operate a bonded 
warehouse. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


Inasmuch as these amendments merely conform the regulations 
to existing law or practice, pursuant to 5 U.S.C. 553(b\(B), notice 
and public procedure thereon are unnecessary, and pursuant to 5 
U.S.C. 553(d\(3), a delayed effective date is not required. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined by section 1(b) of E.O. 12291, the regulatory analysis and 
review prescribed by section 3 of the E.O. is not required. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 and 
604 of Title 5, United States Code, as added by section 3 of Pub. 
Law 96-354, the “Regulatory Flexibility Act.” That Act does not 
apply to any regulation, such as this, for which a notice of proposed 
rulemaking is not required by the Administrative Procedure Act (5 
U.S.C. 551, et seq.) or any other statute. 
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DRAFTING INFORMATION 


The principal author of this document was Susan. Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List or SuBJEcTs IN 19 CFR 


Part 4 

Vessels, Cargo vessels. 
Part 19 

Customs warehouses. 
Part 103 

Administrative practice and procedure, Freedom of information, 
Information. 
Part 111 

Administrative practice and procedure, Brokers. 
Part 112 

Common carriers, Exports, Freight forwarders. 
Part 152 

Classification of merchandise, Judicial changes in classification. 
Part 159 

Liquidation of entries for merchandise, Suspension of liquidation 
pending disposition of American manufacturer’s cause of action. 
Part 162 

Administrative practice and procedure, Penalties, Seizures and 
forefeitures. 
Parts 174, 175 

Administrative practice and procedure. 
Part 176 

Courts, Court procedures. 
Part 177 

Administrative practice and procedures. 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 19, 103, 111, 112, 152, 159, 162, 174, 175, 176, and 177, 
Customs Regulations (19 CFR Parts 4, 19, 108, 111, 112, 152, 159, 
162, 174, 175, 176, 177), are amended as set forth below. 


19 CFR Parts 103, 152, 159, 174, 175, 176, AND 177 


1. Sections 103.17(b) and its heading, §§ 152.16, 159.57, 174.31, 
175.31, 176.0 and the heading to Part 176, §§ 176.1, 176.2, 176.11 
and its heading, §§ 176.21, 176.31(a) and its heading, §§ 176.31 (b) 
and (c), 177.2(b\(5), and 177.7(b) and its heading are amended by re- 
moving the words “Customs Court”, and by inserting, in their 
place, the words “Court of International Trade.” 

2. Sections 152.16, 175.31, 176.2, 176.31(a), 176.31(b) and its head- 
ing, 176.31(c), 177.2(b)(5), and 177.7(b) are further amended by re- 
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moving the words “Court of Customs and Patent Appeals”, and by 
inserting, in their place, the words “Court of Appeals for the Feder- 
al Circuit.’ 


(R.S. 251, as amended, § 624, 46 Stat. 759, 5 U.S.C. 301; 19 U.S.C. 66, 1624 (28 U.S.C. 
293(b), 96 Stat. 25)) 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.20 is amended by revising paragraph (g) and by adding 
a new paragraph (h), to read as follows: 


$4.20 Tonnage taxes. 


* * * * * * * 


(g) The decision of the Commissioner of Customs is the final ad- 
ministrative decision on any question of interpretation relating to 
the collection of tonnage tax or to the refund of such tax when col- 
lected erroneously or illegally, and any question of doubt shall be 
referred to him for instructions. 

(h) Any person adversely affected by a decision of the Commis- 
sioner of Customs relating to the collection of tonnage tax, or to 
the refund of such tax when collected erroneously or illegally, may 
appeal the decision in the Court of International Trade provided 
that the appeal action is commenced in accordance with the rules 
of the Court within 2 years after the cause of action first accures. 


(RS. 251, as amended, § 624, 46 Stat. 759, 5 U.S.C. 301; 19 U.S.C. 66, 1624 (28 U.S.C. 
1581(i), 2636(i))) 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 


Section 19.3 is amended by adding a new paragraph (g) to read as 
follows: 


$19.3 Bonded warehouses; alterations; relocation; suspensions; 
discontinuance. 
= e * * * ot te 


(g) Review by the Court of International Trade. Any proprietor 
adversely affected by a decision of the Regional Commissioner may 
appeal the decision in the Court of International Trade. 


(R.S. 251, sec. 624, 46 Stat. 759, sec. 101, 76 Stat. 72; 5 U.S.C. 301, 19 U.S.C. 66, 1624, 
Gen. Hdnte. 11, Tariff Schedules of the United States; 28 U.S.C. 1581i(1) and (4)) 


PART 111—CUSTOMHOUSE BROKERS 


Section 111.17 is amended by —— a new paragraph (c) to read 
as follows: 


$111.17 Review of the denial of a license. 


* s s * * 


476-463 © - 85 - 2 
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(c) By the Court of International Trade. Upon a decision of the 
Secretary of the Treasury affirming the denial of an application for 
a license, the applicant may appeal the decision to the Court of 
International Trade provided the appeal action is commenced 
within 60 days after the date of entry of the Secretary’s decision. 


(RS. 251, §§ 624, 641, 46 Stat. 759, as amended, 77A Stat. 14; 5 U.S.C. 301, 19 U.S.C. 
66, 1202 (Gen. Hdnte. 11), 1624, 1641 (28 U.S.C. 1581(g), 2636(h))) 


PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


Section 112.30 is amended by adding a new paragraph (f) to read 
as follows: 


$112.30 Suspension or revocation of license. 


* * * * * * * 


(f) Review by the Court of International Trade. Any licensee ad- 
versely affected by a decision of the Commissioner of Customs may 
appeal the decision in the Court of International Trade. 


(RS. 251, as amended, secs. 551, 565, 624, 46 Stat. 742, as amended, 747, as amended, 
759, 19 U.S.C. 66, 1551, 1565, 1624; 28 U.S.C. 1581i(1) and (4)) 


PART 162—RECORDKEEPING, INSPECTION, SEARCH, AND 
SEIZURE 


1. Part 162 is amended by adding the phrase “or the Department 
of Justice if the penalty was assessed under § 592, Tariff Act of 
1930, as amended (19 U.S.C. 1592),” in the following places: 

§ 162.31 (Amended) 

(a) The third sentence of § 162.31(a), after the words “U.S. attor- 

ney”; 
§ 162.32 (Amended) 
(b) The first sentence of § 162.32(a), after the words “U.S. attor- 


ney”; 

(c) In § 162.32(b), after the words “U.S. attorney for the judicial 
district in which the seizure was made”; 
§ 162.49 (Amended) 


(d) In § 162.49(a), after the reference to the “U.S. attorney.” 

2. Part 162 is further amended by removing the words “US. at- 
torney for the judicial district in which the seizure was made” and 
inserting, in their place, the words “Department of Justice” in the 
first sentence of § 162.75(d\3\1). 


(80 Stat. 379, R.S. 251, as amended, § 624, 46 Stat. 759, 5 U.S.C. 301, 19 U.S.C. 66, 
1624) 


PART 177—ADMINISTRATIVE RULINGS 


Section 177.11(b) is amended by adding a new subparagraph (8) to 
read as follows: 
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§177.11 Requests for advice by field offices. 
* s « a 


(b set 

(8) Judicial review of importers’ requests. A refusal by the Head- 
quarters Office to consider the questions raised by an importer in 
the form of a request for internal advice may be appealed to the 
Court of International Trade if the importer demonstrates to the 
Court that he would be irreparably harmed unless given an oppor- 
tunity to obtain judicial review prior to the importation of the mer- 
chandise. 
(R.S. 251, as amended, § 624, 46 Stat. 759, 77A Stat. 14; 5 U.S.C. 301, 19 U.S.C. 66, 
1202 (Gen. Hdnte. 11), 1624, 28 U.S.C. 1581(h)) 

ALFRED R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved: May 3, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 24, 1985 (50 FR 21429)] 


19 CFR Part 4 
(T.D. 85-91) 


Customs Regulations Amendments Relating to the Entry and 
Clearance of Vessels 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
clarify the requirements for entry and clearance for vessels en- 
gaged in the lightering of import and export cargo between the 
U.S. and vessels located beyond the territorial waters of the US., 
as well as for vessels engaged in certain other transactions. 

Specifically, the document makes two basic changes. First, a 
vessel will be required to make entry at a customhouse within 48 
hours after arrival in the US. if the vessel is returning from an- 
other vessel on the high seas after either (1) transporting export 
merchandise out of the U.S. and transshipping the merchandise to 
that vessel; or (2) transporting import merchandise to the US. 
after receiving the merchandise from that vessel. Second, an excep- 
tion is made to the provision that no vessel shall be cleared for the 
high seas. It will now become necessary for a vessel to obtain clear- 
ance if it is bound for another vessel on the high seas to either (1) 
transship export merchandise which it has transported from the 
U.S. to that vessel; or (2) receive import merchandise from that 
vessel and transport the merchandise to the U.S. 





14 —_ CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 23, JUNE 5, 1985 


EFFECTIVE DATE: August 22, 1985. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 3, 1984, a notice was published in the Federal Regis- 
ter (49 FR 39072), proposing to amend §§ 4.3, 4.9(a), 4.20(a), and 
4.60(e), Customs Regulations (19 CFR 4.3, 4.9(a), 4.20(a), 4.60(e)), in 
order to clarify the entry and clearance requirements for lightering 
vessels, i.e., vessels which transport cargo between the shore and 
vessels anchored outside U.S. territorial waters. An advance notice 
of proposed rulemaking (ANPRM) regarding this subject was pub- 
lished in the Federal Register on October 14, 1983 (48 FR 46808). 
That document contains a complete discussion of the initial propos- 
al and relevant court decisions. 

Formal entry of a vessel is now required by § 434 (if an American 
vessel) or § 435 (if a foreign vessel), Tariff Act of 1930, as amended 
(19 U.S.C. 1434, 1435). These entry requirements of the navigation 
laws are derived from provisions of the Act of March 2, 1799 (e.g., 
§ 2774, Revised Statues of the United States). Regulations imple- 
menting these entry requirements are set forth in §§ 4.3 and 4.9, 
Customs Regulations (19 CFR 4.3, 4.9). Clearance of a vessel is re- 
quired by § 4197, Revised Statutes, as amended (46 U.S.C. 91). This 
requirement is derived from § 93 of the Act of March 2, 1799. Regu- 
lations implementing the clearance requirement are set forth in 
§§ 60-4.75, Customs Regulations (19 CFR 4.60-4.75). 

These vessel entry and clearance requirements of the navigation 
laws are basic to the proper discharge of primary missions of Cus- 
toms (i.e., (1) assessment and collection of import duties and taxes, 
and (2) control of carriers, persons, and articles entering or depart- 
ing the U.S. and the enforcement of statutory restrictions and pro- 
hibitions). Clarification of the applicability of the entry and clear- 
ance requirements is considered necessary because of technological 
advances in water transportation and in the transportation of 
cargo since the Act of March 2, 1799. This is especially true in 
recent years with the increased use of vessels to transport import 
and export cargo between the U.S. and foreign countries via loca- 
tions on the high seas beyond the territorial waters of the U.S. At 
those locations the import and export cargo is transshiped to and 
from lighters and other vessels arriving from and departing for the 
US. with the cargo. 

Section 434, Tariff Act of 1930, as amended (19 U.S.C. 1434), uses 
the language “arriving in the United States from a foreign port or 
place” and section 4197, Revised Statutes, as amended (46 U.S.C. 
91), uses the term “bound to a foreign port.” Clarification of these 
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phrases is essential to a proper application of the law. This is par- 
ticularly true with regard to lighters and other vessels arriving in 
the U.S. with import cargo transshipped from a vessel on the high 
seas or bound out of the U.S. with export cargo for transshipment 
to a vessel on the high seas. 

If the entry and clearance requirements of the navigation laws 
are not applicable to lighters and other vessels transporting import 
and export cargo in and out of the U.S. from and to vessels located 
on the high seas, it would be, at least theoretically, possible for the 
bulk of the import and export cargo of the U.S. to be transported in 
vessel’s not subject to statutory entry and clearance requirements 
upon arrival at or departure from the U.S. This would clearly be 
contrary to the legislative purpose sought to be accomplished by 
the entry and clearance requirements of the navigation laws and 
would create severe problems for Customs in carrying out the mis- 
sions of the agency. 


ANALYsIS OF COMMENTS 


Only two comments were received in response to the October 3, 
1984, Federal Register notice, one from a state professional associa- 
tion, and the other from the Bureau of the Census, U.S. Depart- 
ment of Commerce. The state professional association merely com- 
mented that it supported the proposal because it will help to distin- 
guish between those vessels which are subject to the pilotage laws 
of that state and those vessels which are exempt from state compli- 
ance. Customs only response on this point is that such a result was 
not then, nor is now our purpose in amending the regulations. 

The Bureau of the Census supports the amendment. They want 
to be able to capture information for statistical purposes concern- 
ing the transport of bunker fuel by lightering vessels. 

Customs considered this issue and concluded that because a 
vessel arriving in the U.S. to lade bunkers is exempt from entry by 
statute (19 U.S.C. 1414(4)) and from clearance by regulation (19 
CFR 4.60(b\3)), if it meets the requirements in 19 U.S.C. 1414(4), 
such vessel business transacted outside U.S. territorial waters also 
should be exempt from entry and clearance. 

We believe that the information on movements of bunker fuel 
when it is lightered to vessels on the high seas can be captured 
without applying the entry and clearance requirements to the ves- 
sels which do such lightering. We have suggested to Census that it 
amend its regulations to provide for the documentation of the light- 
ering of bunker fuel on the high seas as well as the taking on a 
bunker fuel in a U.S. port in a situation in which the vessel is not 
required to clear. 


DIscussION OF AMENDMENTS 


Part 4, Customs Regulations, relates to vessels in foreign and do- 
mestic trade. Customs is amending § 4.3, which relates to vessels 
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required to make entry, by adding a new paragraph (c). This 
change is necessary because a vessel will be required to make entry 
at a customhouse within 48 hours after arrival in the US. if the 
vessel is returning from another vessel on the high seas after 
either (1) transporting export merchandise out of the U.S. and 
transshipping the merchandise to that vessel; or (2) transporting 
import merchandise to the U.S. after receiving the merchandise 
from that vessel. 

Section 4.9(a), which relates to formal entry of vessels, is also 
being amended by the addition of the parenthetical phrase “(see 
§ 4.3(c))” after the words “foreign port or place”. This change is 
necessary to alert interested persons to a new vessel entry require- 
ment. 

This document also amends § 4.20(a), which relates to tonnage 
taxes, by adding the words “or the high seas adjacent to the United 
States or the above listed foreign locations” after the listing of vari- 
ous foreign ports and places. This change is necessary because the 
definition of a “foreign port or place”, from which vessels should be 
entered in a port of the U.S., now includes the high seas adjacent 
to the U.S. as well as the high seas adjacent to other parts of North 
America, Central America, the West Indies, the Bahama Islands, 
the Bermuda Islands, Newfoundland, and the coast of South Amer- 
ica bordering on the Caribbean Sea (considered to include the 
mouth of the Orinoco River). Thus, vessels transacting business 
with other vessels on the high seas in these geographic areas and 
then making entry at ports in the U.S. are required to pay tonnage 
tax at the rate for those geographic areas. 

Finally, Customs is amending § 4.60(e), which presently relates to 
vessels which are bound for foreign ports and are therefore re- 
quired to clear. The amendment requires a vessel to be cleared for 
the high seas if it is bound for another vessel on the high seas to 
either (1) transship export merchandise which it has transported 
from the U.S. to that vessel; or (2) receive import merchandise from 
that vessel and transport the merchandise to the U.S. 


E.O. 12291 anp REGULATORY FLExipitity Act 


It has been determined that the amendment is not a “major 
rule” within the criteria provided in § 1(b) of E.O. 12291, and there- 
fore no regulatory impact analysis is required. 

Pursuant to the provisions of § 605(b) of the Regulatory Flexibil- 
ity Act (Pub. L. 96-354, 5 U.S.C. 601 et seg.), it is hereby certified 
that the regulation will not have a significant economic impact on 
a substantial number of small entities. Accordingly, it is not sub- 
= wt oa regulatory analysis, or other requirements of 5 U.S.C. 

an . 
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AUTHORITY 


This document is issued under the authority of R.S. 251, as 
amended, 2793, as amended, 4197, as amended, 4219, as amended, 
4225, as amended, sec. 3, 23 Stat. 119, as amended, secs. 434, 435, 
441, 624, 46 Stat. 711, as amended, 712, as amended, 759, 58 Stat. 
705, 76 Stat. 72; 5 U.S.C. 301, 19 U.S.C. 66, 288, 1434, 1435, 1441, 
1624, 42 U.S.C. 269, 46 U.S.C. 3, 91, 111, 121, 123, 128, 2103, 8103, 
Gen. Hndte. 11, Tariff Schedules of the United States (19 U.S.C. 
1202). 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


List oF Supsects in 19 CFR Part 4 


Cargo vessels, Exports, Freight, Harbors, Tonnage taxes, Report- 
ing requirements, Customs duties and inspection, Imports, Vessels. 


AMENDMENTS TO THE REGULATIONS 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. Section 4.3 is amended by adding a new paragraph (c) to read 
as follows: 


$4.3 Vessels required to enter. 


* * 2 8 * * 2 


(c) For purposes of the vessel entry requirement in this section 
and § 4.9, a “foreign port or place” shall include a vessel on the 
high seas when the vessel arriving in the U‘S. is returning from 
the vessel on the high seas after having— 


(1) transported export merchandise out of the U.S. to the 
vessel on the high seas and there transshipped the merchan- 
dise to that vessel; or 

(2) transported import merchandise to the U.S. from the 
vessel on the high seas after having there received the mer- 
chandise from that vessel. 


2. The second sentence of § 4.9(a) is amended by adding the par- 
enthetical phrase “(see § 4.3(c))” after the words “foreign port or 
place.” 

3. The first sentence of § 4.209(a) is amended by removing the 
word “or” after the word “Newfoundland,” and adding the words 
“or the high seas adjacent to the U.S. or the above listed foreign 
locations” after the words “Orinoco River),”. 

4. Section 4.60(e) is amended to read as follows: 
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$4.60 Vessels required to clear. 
* a * 


2 * * = 


(e) No vessel shall be cleared for the high seas except, a vessel 
bound to another vessel on the high seas to— 


(1) transship export merchandise which it has transported 
from the U.S. aie emivomteaaaivnioes 

(2) receive import merchandise from the vessel on the high 
seas and transport the merchandise to the U.S.* 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: May 3, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 24, 1985 (50 FR 21427)] 


19 CFR Part 24 
(T.D. 85-92) 


Customs Regulations Amendment Relating to Payment of Duties, 
Taxes and Other Charges 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Customs Regulations provide that an uncertified 
check drawn by an interested party on a national or state bank or 
trust company shall be accepted as payment for Customs duties, 
taxes and other charges owing, provided a bond securing payment 
of these obligations is on file with Customs, or if no bond has been 
filed, provided prior approval has been obtained. This document 
amends the regulations to provide that importers or interested par- 
ties who are delinquent in the discharge of any obligation to Cus- 
toms as a result of checks being returned to Customs unpaid, will 
be required to pay duties, taxes or other charges by certified check, 
money order or cash with each subsequent entry or entry summa- 
ry, before the merchandise being entered is released from Customs 
custody or reimbursable services are performed. The names of 
these importers or interested parties will be placed on one or more 
of the Customs regions’ sanction lists, and the importer or interest- 
ed party will be required to submit payment by certified check, 
money order or cash for all subsequent payments until such time 
as the district director is satisfied that the importer or interested 
party has demonstrated his ability to consistently present uncerti- 
fied checks which are honored by the payor bank. This amendment 
is necessary to ensure that the check is covered by sufficient funds 
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in the banking institution on which it is drawn, thereby relieving 
Customs of the time and resource-consuming burden of attempting 
to collect against checks returned for insufficient funds. 


EFFECTIVE DATE: June 24, 1985. 


FOR FURTHER INFORMATION CONTACT: Robert Hamilton, 
Jr., Accounting Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2596). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 24.1(aX3), Customs Regulations (19 CFR 24.1(aX3)), pro- 
vides that an uncertified check drawn by an interested party on a 
national or state bank or trust company of the U.S. shall be accept- 
ed by Customs for payment of duties, taxes or other charges if 
there is on file with the district director of Customs an entry bond 
or other bond to secure the payment of the duties, taxes or other 
charges. If a bond has not been filed, the organization or individual 
drawing and tendering the uncertified check must have been ap- 
proved by the district director to make payment in this manner. It 
also is provided that in determining whether an uncertified check 
shall be accepted in the absence of a bond, the district director 
shall use available credit data obtainable without cost to the Gov- 
ernment, such as that furnished by banks, local business firms, 
better business bureaus, or local credit exchanges, sufficient to sat- 
isfy him of the credit standing or reliability of the drawer of the 
check. 

For the most part, these procedures facilitate the prompt pay- 
ment of duties, taxes and other charges to Customs. In a significant 
number of cases, however, uncertified checks submitted in payment 
of duties and other obligations are returned unpaid by the banking 
institution because the importer or interested party’s account does 
not have sufficient funds to cover the check. If the obligation re- 
mains unsatisfied, the debtor is designated by Customs as a delin- 
quent payor and his name is placed on a sanction list published by 
the Customs Financial Management Division of the region in 
which the debt is incurred. This listing is furnished to import spe- 
cialists, inspectors and other Customs officials with instructions not 
to release the delinquent payor’s merchandise unless a duty-paid 
entry is filed and not to provide reimbursable services unless cash 
payment is first tendered. 

Although a duty-paid entry is required from a delinquent import- 
er or interested party, this has not proved to be an adequate 
method of ensuring payment of duty inasmuch as the importer or 
interested party may continue to submit uncertified checks that 
are dishonored because of insufficient funds. Moreover, it is very 
likely that imported merchandise will have been released before 


476-463 0 - 85 - 3 
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the check is returned to Customs unpaid by the banking institu- 
tion. 

Customs past attempts to collect the duty or other obligations 
from delinquent importers or interested parties who habitually 
submit checks that are dishonored because of insufficient funds or, 
if these attempts are unsuccessful, from the surety or the import- 
er’s bond, have resulted in unnecessary administrative expense and 
loss of revenue. 

Accordingly, by notice published in the Federal Register on June 
28, 1984 (49 FR 26604), it was proposed to amend § 24.1(a), Customs 
Regulations (19 CFR 24.1(a)), to provide that where the importer or 
interested party is delinquent in the payment of duties or any 
other obligation to Customs, the district director shall require a 
certified check, money order or cash from the importer, party in 
interest or agent for each subsequent payment until the delinquent 
debt is satisfied. Interested parties were given until August 27, 
1984, to submit comments with respect to the proposed change. 
Thirteen comments were received in response to the notice. A dis- 
cussion of the comments and our responses follow. 


DISCUSSION OF COMMENTS 


Comment: Several commenters stated that the proposed amend- 
ment is too broad in that it requires payment by certified check, 
money order or cash from importers or interested parties who are 
merely delinquent in the payment of any obligation to Custoins, re- 
gardless of whether they had presented, as payment of the obliga- 
tion, checks that were returned for insufficient funds. 

Response: We agree. Our intent in amending § 21.1(a) is to re- 
quire all importers or interested parties who in the past have pre- 
sented checks which were dishonored by the payor banks for 
reason of insufficient funds, to make subsequent payments for all 
debts to Customs by the certified check, money order or cash 
method. Therefore, the amendment to § 24.1(a) is being revised to 
clarify that payment by check, money order or cash will be re- 
quired of debtor importers or interested parties who have, at any 
time within the preceding 12 months, paid duties or any other obli- 
gation to Customs by check and more than one check was returned 
for insufficient funds. This method of payment will be required for 
each subsequent entry or payment until such time as the district 
director is satisfied that the debtor has the ability to consistently 
present uncertified checks that will be honored by the debtor’s fi- 
nancial institution. 

The delinquent debtor whose delinquency results from his pres- 
entation of more than one dishonored check within the preceding 
12-month period will have his name put on Customs sanctions list. 
However, this list is not limited to this type of delinquent debtor; it 
also may contain the names of delinquent debtors whose delinquen- 
cy is the result of other action by the debtor. 
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Comment: One commenter recommends that the proposal be ex- 
panded to include estimated duties, claiming that the word 
“duties” alone is not sufficiently descriptive. It was further recom- 
mended that the term “customhouse broker” be included in the 
amendment along with the terms “importer, party in interest, or 
agent,” to identify those persons who may be delinquent in the 
payment of duties or any other obligation to Customs, since brokers 
often submit duties on behalf of importers of records. The com- 
menter fears that a broker may circumvent the intent of this 
amendment by making an entry in his name for the account of a 
delinquent importer. 

Response: The word “duties” covers all duties, estimated or liqui- 
dated, and all taxes, collected or assessed. Therefore, it is not neces- 
sary to include the word “estimated” before “duties’’. 

It also is not necessary to include brokers in the amendment. If a 
broker makes an entry in his own name, obligating his bond, then 
he is the importer of record and thus is covered by the term “im- 
porter of record” in the amendment. The broker may actually be 
acting on behalf of a delinquent importer. However, if within the 
preceding 12 months the broker has no record of presenting Cus- 
toms with more than one check that has been dishonored, Customs 
may not require the broker to present a certified check, as it would 
have required of the delinquent importer, provided that the broker 
is using his check or the check of a non-delinquent interested 
party. This does not circumvent the intent of the amendment, 
which is to ensure that the check will be honored. 

Comment: Several commenters are concerned that a delinquency 
by a branch or subsidiary office of the importer of record at one 
location would cause a sanctioning of all company locations. 

Response: The importer of record is responsible for timely duty 
payments by all its branch offices. A delinquency incurred by one 
branch office for presenting a check that is dishonored may indeed 
result in all branch offices of the importer of record being required 
to submit subsequent payments of duty or other obligations by cer- 
tified check, cash or money order. It is the importer of record’s re- 
sponsibility to supervise its branch offices. The importer can cor- 
rect this situation and have its name removed from the sanction 
list by convincing the district director that it is capable of having 
all its field offices render uncertified checks which are honored by 
the financial institution on which they are drawn. 

Comment: One commenter states that the proposal ignores the 
intent of E.O. 12291, in that it is based upon assumptions that it 
would relieve Customs of the time and resource-consuming burden 
of attempting to collect duty and other charges from delinquent im- 
porters, and that the continuation of the present system is very 
likely to lead to the assessment of higher bond charges by surety 
companies. 
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Response: It is expected that administrative savings will result 
from the amendment since it will reduce the number of checks pre- 
sented to Customs which are subsequently dishonored, thus reduc- 
ing the time and money spent in attempting to collect against dis- 
honored checks. 

Upon consideration of all comments received, and upon further 
review of the matter, it has been determined advisable to adopt the 
proposal, with the modifications noted in this document. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as 


specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLExrpinity Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have 
a significant economic impact on a substantial number of small en- 
tities. Accordingly, it is not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List or SuBsects In 19 CFR Part 24 
Customs duties and inspection, Imports, Accounting. 


AMENDMENT TO THE REGULATIONS 


Part 24, Customs Regulations (19 CFR Part 24), is amended as set 
forth below. 
WILLIAM VON RAAB, 
Commissioner of Customs. 
Approved: May 3, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 24, 1985 (50 FR 21431)] 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


Section 24.1(a), Customs Regulations (19 CFR 24.1(a)), is amended 
by redesignating paragraph (a\3) as (a\3\i) and adding new para- 
graph (a\(3\Xii) to read as follows: 
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§ 24.1 Collection of Customs duties, taxes, and other charges. 

(a s * 

(3) s * 

(ii) If, during the preceding 12-month period, an importer or in- 
terested party has paid duties or any other obligation by check and 
more than one check is returned dishonored by the debtor’s finan- 
cial institution, the district director shall require a certified check, 
money order or cash from the importer or interested party for each 
subsequent payment until such time that the district director is 
satisfied that the debtor has the ability to consistently present un- 
certified checks that will be honored by the debtor’s financial insti- 
tution. 


(R.S. 251, as amended (19 U.S.C. 66), $1, 19 Stat. 247, 249 (19 U.S.C. 197); §1, 36 
Stat. 965 (19 U.S.C. 198); § 624, 46 Stat. 759 (19 U.S.C 1624), § 641, 46 Stat. 759, as 
amended (19 U.S.C. 1641), § 648, 46 Stat. 762 (19 U.S.C. 1648)) 


19 CFR Part 24 
(T.D. 85-93) 


Calculation of Interest on Overdue Accounts and Refunds 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation of interest. 


SUMMARY: This notice advises the public, that, in order to imple- 
ment two provisions of the recently enacted Trade and Tariff Act 
of 1984, interest on applicable overpayments or underpayments of 
Customs duties shall be in accordance with the Internal Revenue 
Code rate established in 26 U.S.C. 6621 and 6622. This determina- 
tion covers antidumping and countervailing duty payments, and in- 
creased or additional duties determined to be due on a liquidation 
or reliquidation. In addition, it has been determined that a uniform 
interest payment system should be established and that refunds 
pursuant to a court determination and payable under 28 U.S.C. 
2644, and interest on overpayments and underpayments of estimat- 
ed excise taxes determined at liquidation, shall be assessed at the 
rate(s) prescribed under 26 U.S.C. 6621 and 6622. 


EFFECTIVE DATES: (1) October 30, 1984—For all underpayments 
and overpayments of countervailing or antidumping duties and all 
refunds of amounts paid as increased or additional duties which had 
been determined to be due upon a liquidation or reliquidation. 

(2) November 29, 1984—For liquidations or reliquidations on or 
after this date upon which increased or additional duties are due. 

(3) May 29, 1985—For refunds of amounts of overpayments or un- 
derpayments of excise taxes assessed pursuant to 26 U.S.C. 6423. 
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FOR FURTHER INFORMATION CONTACT: Robert Hamilton, Ac- 
counting Division, Office of the Comptroller, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
2596). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 30, 1984, the President signed Pub. L. 98-573, the 
Trade and Tariff Act of 1984. Section 621 of that Act amended 
§ 778, Tariff Act of 1930, as amended (19 U.S.C. 1677g), to require 
that interest shall be payable on overpayments and underpayments 
of amounts deposited on merchandise entered, or withdrawn from 
warehouse for consumption, on or after the date of publication of a 
countervailing or antidumping order, or the date of a finding under 
the Antidumping Act, 1921. The rate of interest payable for any 
period of time is the rate of interest established under § 6621 of the 
Internal Revenue Code of 1954 (26 U.S.C. 6621), for such period. It 
is clear from the legislative history that the rate of interest is to 
fluctuate based upon the semiannual determinations made under 
§ 6621 and that the rate for both refunds and payments shall be 
compounded as provided for in § 6622 of the Internal Revenue Code 
of 1954 (26 U.S.C. 6622). 

Section 210 of Pub. L. 98-573 amended § 505, Tariff Act of 1930, 
as amended (19 U.S.C. 1505), to provide that increased or additional 
duties, determined to be due upon a liquidation or reliquidation, 
are due 15 days from that date and if not paid within 30 days after 
their due date (the 45th day), shall be considered delinquent and 
bear interest from the due date (15th day after liquidation or re- 
liquidation) at a rate determined by the Secretary of the Treasury. 
Section 210 also amends § 520, Tariff Act of 1930, as amended (19 
U.S.C. 1520), to require the Government to pay interest to an im- 
porter on amounts paid as increased or additional duties, based 
upon a liquidation or reliquidation, if that money is ultimately re- 
funded pursuant to the granting of a protest or as a result of a 
court decision. The rate of interest to be payable shall be the same 
as was determined or would have been assessed pursuant to the 
changes to 19 U.S.C. 1505. By this document, the rate is determined 
to be the Internal Revenue Code rate established by 26 U.S.C. 6621 
and 6622, for any period of time that such sums are outstanding. In 
effect, the rate will be adjusted based upon the semiannual deter- 
minations under § 6621 and be compounded daily in accordance 
with § 6622. This provision does not affect overpayments or under- 
payments of estimated duties under 19 U.S.C. 1505(a). The rate of 
interest for the period of January 1, 1985-June 30, 1985, is 13 per- 
cent as set out in an Internal Revenue Service directive. This rate 
is subject to change twice a year on January 1 and July 1. The cur- 
rent rate at any time may be obtained from the Internal Revenue 
Service or any Regional Customs Financial Management Office. 
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Under the judicial procedures set forth in 28 U.S.C 2644, when a 
plaintiff obtains monetary relief on a judgment or by stipulation on 
a case filed in the U.S. Court of International Trade under 19 
U.S.C. 1515, interest is allowed at an annual rate established under 
26 U.S.C 6621. As this section was passed prior to the compounding 
provisions of 26 U.S.C. 6622, Customs has been paying such interest 
only under the simple interest provisions of 26 U.S.C. 6621. Howev- 
er, in order to establish consistency between the provision of the 
Antidumping and Countervailing Duty Acts, §210 of Pub. L. 98- 
573, and 28 U.S.C. 2644, it has now been determined to apply the 
compounding of interest provisions to the refund of duties author- 
ized by 28 U.S.C. 2644. 

It also has been determined that the refund of overpayments or 
underpayments of excise taxes assessed pursuant to 26 U.S.C. 6423 
are deemed to include the interest applicable to the taxes pursuant 
to 26 U.S.C. 6611(a). Consequently, interest on overpayments or un- 
derpayments of estimated excise taxes determined at liquidation 
shall be assessed at the rate(s) prescribed under 26 U.S.C. 6621 and 
6622. For overpayments interest will be computed from the date of 
overpayment to the date of refund (entry liquidation date). For un- 
derpayments, interest will be computed from the date the initial 
payment was due to the date full payment is made. 


DETERMINATION 


In accordance with the effective dates established by this notice, 
all interest either due or payable on overpayment or underpay- 
ment of Customs duties shall be in accordance with the Internal 
Revenue Code rates established by 26 U.S.C. 6621 and 6622. In ac- 
cordance with those sections, the interest shall be adjusted in ac- 
cordance with the period that the money is outstanding and shall 
be compounded daily where applicable. Appropriate amendments 
to the Customs Regulations will be the subject of a future docu- 
ment. 


DRAFTING INFORMATION 


The principal authors of this document were Arthur I. Rettinger, 
Office of the Chief Counsel, and Glen E. Vereb Office of Regula- 
tions and Rulings, Customs Headquarters. However, personnel 
from other Customs offices participated in its developments. 


Dated: May 21, 1985. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


[Published in the Federal Register, May 29, 1985 (50 FR 21832)] 
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(T.D. 84-88) 
Tuna Fish—Tariff-Rate Quota for the Calendar Year 1984 
Revision 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Revised figures provided by the National Oceanic and At- 
mospheric Administration (NOAA) for the U.S. pack of canned 
tuna has changed the quota level for 1984 from 89,699,000 pounds 
to 95,587,400 pounds for the calendar year January 1 through De- 
cember 31, 1984. 


SUMMARY: This document revises a notice published as T.D. 84- 
88 in the Federal Register on April 23, 1984 (49 FR 17113). 


FOR FURTHER INFORMATION CONTACT: William J. Wagner 
Ill, Head, Quota Section, General Programs Branch, Duty Assess- 
ment Division, Office of Commercial Operations, U.S. Customs 
Service Washington, D.C. 20229 (202-566-8592). 


Dated: May 20, 1985. 
FRANK R. BRENNAN, 
Director, 
Duty Assessment Division. 


[Published in the Federal Register, May 24, 1985 (50 FR 21540)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 24 


Proposed Customs Regulations Amendment Relating to 
Assessment and Collection of Certification Fees 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend to Customs Regula- 
tions relating to the fee to be charged by Customs for furnishing 
official certifications. Often referred to as a delivery verification, 
these certificates are Customs official acknowledgement that cer- 
tain merchandise was landed in the U.S. from a foreign country 
and provides information to the requesting party, usually the ship- 
per, as to the disposition of the merchandise. Under the proposal, 
the fee would be waived for all delivery certifications if the request 
is made at the time the entry documents are filed. If the request 
for certification is made after the entry documents are filed, a fee 
of $10.00 for each hour or fraction thereof for document searches 
would be charged in addition to a charge of 15 cents per page for 
photocopying. This amount must be paid prior to release of a certi- 
fication. This new fee system would replace the current fee of 20 
cents Customs now charges for all certifications regardless of when 
they are requested. This change would permit Customs to maintain 
its present service of providing official certificates for the trade 
community at a fee commensurate with the actual cost of the serv- 
ice rendered. 


DATE: July 23, 1985. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to, and inspected at, the Regulations Control Branch, U'S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2426, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Herb Geller, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-535-4161). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


As a service to the trade community, Customs routinely issues of- 
ficial certificates such as certificates of landing and disposition of 
merchandise arriving in the U.S. from a foreign country. This par- 
ticular certificate, which is often referred to as a “delivery verifica- 
tion,” is Customs official acknowledgement that certain merchan- 
dise was landed in the U.S. and provides information to the re- 
questing party, usually the shipper, as to disposition of the mer- 
chandise. Unless otherwise prescribed by law, a fee of 20 cents is 
charged for each certificate issued, as required by § 24.12(a\(2), Cus- 
toms Regulations (19 CFR 24.12(aX2)). Notwithstanding inflation, 
this 20 cent fee has been collected by Customs for this service since 
at least the 1930’s. This charge does not concern certification or 
navigation fees relating to vessel services which are provided for in 
§ 4.98(a), Customs Regulations (19 CFR 4.98(a)). 

By Circular ENT-1-EV, dated December 14, 1965, Customs per- 
sonnel were advised of two methods of verifying the landing and 
disposition of importer merchandise. Verification may be accom- 
plished on Customs Form 3227, “Certificate of Disposition of Im- 
ported Merchandise”, or on an annotated copy of the inward for- 
eign air or vessel manifest, prepared by the requester. Also, verifi- 
cation may be made on Department of Commerce Form 647P, “De- 
livery Verification Certificate”. 

In June 1982, Customs headquarters surveyed the Customs re- 
gions to determine the volume and cost of processing ‘delivery ver- 
ification” requests. The survey revealed that nationwide there are 
approximately 21,500 such requests processed annually. Estimates 
of cost varied widely depending upon the extent and degree of diffi- 
culty of the research performed in locating the information re- 
quested. For example, at one port the verification procedure takes 
two forms: (1) verification requests on Customs Form 3227 received 
at the time of entry, in which case immediate verification of land- 
ing and disposition is made at little or no cost; and (2) requests re- 
ceived after entry, which require a Customs employee to locate the 
entry and verify the information at a substantially higher cost. 

Some Customs ports were in favor of eliminating the delivery 
verification procedures entirely citing budgetary and personnel re- 
straints. Some ports wished to retain the current procedures but in- 
crease the fee to an amount commensurate with the cost of the 
service performed. Other ports wished to eliminate the current pro- 
cedures and adopt less costly methods of verification. 

While the issuance of delivery verification certificates is clearly 
not an essential Customs function or requirement, Customs be- 
lieves that it provides a valuable service to the trade community 
and therefore should be retained. If this service were to be discon- 
tinued, as suggested by some ports, there would be no practical 
means for the shipper to determine the date of landing and disposi- 
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tion of the merchandise. For example, the information may be re- 
quired to satisfy the exporter’s bond, obtain drawback from a for- 
eign government, resolve disputes with the carrier over loss or 
damage to the merchandise or merely be required by a foreign gov- 
ernment for statistical or other purposes. 

After a thorough review of this matter, Customs was of the opin- 
ion that the present service of providing official certificates for the 
trade community should be continued. Accordingly, in a notice pub- 
lished in the Federal Register on June 23, 1983 (48 FR 28671), Cus- 
toms proposed to amend § 24.12(a\X(2), by increasing the certification 
fee from 20 cents to $4.00 which, at that time, was the average cost 
to Customs for processing all requests. 


DiscuSSION OF COMMENTS 


Four comments were received in response to the notice of pro- 
posed rulemaking. Three commenters suggested a dual fee system 
whereby certifications made at the time the entry documents are 
filed would have a lower fee than certifications made after goods 
have been cleared and entry documents filed. This suggestion was 
based on the fact that a certification made at the time of entry re- 
quires only a cursory review of the documents and a signature or 
stamp attesting to the disposition of the merchandise, whereas a 
certification made after filing requires document retrieval and re- 
search. 

After consideration of these comments and further review of the 
matter, it was determined that the original proposal was not cost- 
effective as the expenses that Customs would incur in collecting 
the fees would be more than the fees themselves. Accordingly, a 
new fee proposal has been developed whereby the fee would be 
waived for delivery certifications requested at the time entry docu- 
ments are filed. At this time it is not cost-effective for Customs to 
collect a minimal certification fee. However, for certifications re- 
quested after the entry documents are filed, a fee of $10.00 for each 
hour or fraction thereof for document searches by each clerical, 
professional or supervisor will be charged, plus a charge of 15 cents 
per page for photocopying. Customs believes these charges are 
analogous to those found in §1.6, Treasury Department Regula- 
tions (31 CFR 1.6), for finding records and information requested 
pursuant to the Freedom of Information Act (5 U.S.C. 552). These 
certification fees may also be charged pursuant to the User 
Charges Statute (31 U.S.C. 9701) which states that the head of each 
agency may prescribe regulations establishing the charge for any 
services provided by the agency based on the fair and actual costs 
to the Government. These fees, which must be paid prior to release 
of a certification, will be applied to all certifications requested after 
the entry documents are filed and will not be limited to those ac- 
complished only on Customs Form 3227 and Commerce Form 647P. 
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CERTIFICATION FEE SCHEDULE 


1. No fee will be charged for furnishing an official certificate if 
the request is made to Customs at the time the entry summary is 
filed. 

2. A fee of $10.00 for each hour or fraction thereof for document 
searches by each clerical, professional or supervisor will be charged 
for furnishing an official certificate if the request is made to Cus- 
toms after the entry summary is filed, plus a charge of 15 cents per 
page for photocopying. 

These fees shall remain in effect until changed by publication of 
a general notice in the Federal Register and the Customs Bulletin, 
as provided for in § 24.12(aX2), Customs Regulations. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major rule” as defined by § 1(b) of E.O. 12291, a regula- 
tory impact analysis and review is not required. 


REGULATORY FLExipinity ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, this proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to 


the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


COMMENTS 


Before adopting this proposal consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with the Freedom of Information Act (5 U.S.C. 552) 
and §1.6, Treasury Department Regulations (31 CFR 1.6) and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Control Branch, Room 2426, Customs Headquarters, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 
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AUTHORITY 


The amendment is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66); sec. 624, 46 Stat. 759 (19 U.S.C. 1624); 80 
Stat. 379 (5 U.S.C. 301); 96 Stat. 1052 (31 U.S.C. 9701). 


List oF Supsects In 19 CFR Part 24 
Customs duties, Collections, Certification fees, and Imports. 


ProposeD AMENDMENT 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


It is proposed to revise § 24.12(aX2), Customs Regulations (19 CFR 
24.12(aX(2)), to read as follows: 


§ 24.12 Customs fees; charges for storage. 

(a) se ¢ 

(2) No fee will be charged for furnishing an official certificate if 
the request is made to Customs at the time the entry summary is 
filed. However, Customs shall charge and collect a fee of $10.00 for 
each hour or fraction thereof for document searches by each cleri- 
cal, professional or supervisor for furnishing an official certifica- 
tion requested after entry documents are filed, plus a charge of 15 


cents per page for photocopying. The fee may be revised periodical- 
ly by publication of a general notice in the Federal Register and 
Customs BULLETIN setting forth the revised fee. The published re- 
vised fee shall remain in effect until changed. 


WILLIAM VON Raap, 
Commissioner of Customs. 


Approved: May 3, 1985. 
EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 24, 1985 (50 FR 21455)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-55) 


BOARDER BROKERAGE Co., INC., PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT 


Court No. 81-10-01432 
Before Restani, Judge. 


OPINION AND ORDER 
[Judgment of plaintiff.] 


(Dated May 10, 1985) 


George R. Tuttle (Gary C. Cooper) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Kenneth N. Wolf, United States De- 
partment of Justice, Commercial Litigation Branch, for defendant. 


Upon consideration of the evidence introduced at trial in the 
above action held without a jury on September 17, 1984, in Seattle, 
Washington, and upon consideration of all filings herein the court 
finds as follows: 


Findings of Fact 


1. The Dickinson boat stoves and heaters at issue were exported 
from Canada on January 6, 1981, and entered at the Port of Blain, 
Washington, on January 19, 1981. 

2. Border Brokerage Co., Inc. was the importer of record for the 
entry, No. 81-310879-1. 

3. The stoves were assessed duty by the customs Service upon liq- 
uidation at the rate of 7.2% ad valorem under item 654.01, TSUS, 
as articles not specially provided for of iron or steel or a type for 
kitchen use. 

4. The heaters were assessed at 8.6% ad valorem under item 
657.25, TSUS, as articles not specially provided for of iron or steel. 

5. The imported boat stoves and heaters consist of models manu- 
factured by Dickinson Marine, Ltd. of Vancouver, B.C., and are de- 
— on the commercial invoices for entry No. 81-310879-1 as 

ollows: 
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Boat Stoves: 

Bering Diesel Stove Incorporating Marine Float Flow Con- 
trol Mechnism (No Draft Fan Included). ; 

Bristol Diesel Stove Incorporating Marine Float Flow Con- 
trol Mechanism and 12-Volt Draft Fan With Speed Control. 

Atlantic Diesel Stove Incorporating Marine Float Flow 
— Mechanism and 12-Volt Draft Fan With Speed Con- 
tro 

Adriatic Diesel Stove Incorporating Marine Float Flow 
= Mechanism and 12-Volt Draft Fan With Speed Con- 
tro: 

Pacific Diesel Stove Incorporating Marine Float Flow Con- 
trol Mechanism and 12-Volt Draft Fan With Speed Control. 

Beaufort Diesel Stove Incorporating Marine Float Flow 
i Mechanism and 12-Volt Draft Fan with Speed Con- 
tro 

North Sea Diesel Incorporating Marine Float Flow Control 
Mechanism (No Draft Fan Included). 

Boat Heaters: 

Antarctic Diesel Heater Incorporating Marine Float Flow 
Control Mechanism (No Draft Fan Included). 

Chesapeake Diesel Heater Incorporating Marine Float 
Flow Control Mechanism (No Draft Fan Included). 


6. The Customs classification of the merchandise was protested 
by Border Brokerage on June 1, 1981, protest no. 30041-000075. 
The protest was denied August 27, 1981. 


7. A summons was filed in this action on October 20, 1981. 

8. The stoves and heaters at issue are not of industrial or labora- 
tory types. 

9. The stoves and heaters at issue are not electrically operated. 

10. The stoves and heaters at issue are not portable. 

11. The stoves and heaters are of base metal and not coated or 
plated with precious metal. 

12. The boat stoves and heaters have demensions as follows: 
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13. The boat stoves and heaters imported operate in essentially 
the same fashion. The stoves are used for cooking and heating in 
the living quarters of a boat. All the heaters are used primarily for 
heating the living quarters of a boat, and are designed for that pur- 
pose, but they can be used for cooking if necessary. 

14. The stoves and heaters operate by means of a vaporizing pot 
burner which accepts oil in a raw state. The oil is then ignited and 
within a period of time rises to a specific temperature. The oil then 
turns into a vapor which rises in the burner and is joined by sec- 
ondary and tertiary air. After combustion and a subsequent warm- 
up period, heat is radiated over the top of the stove or heater. The 
top is then used for surface cooking. 

15. The fuel is typically supplied to the stove or heater through a 
gravity tank or an electric fuel pump. A metering valve controls 
the amount of oil which goes into the burner. When the valve is 
first turned on, a pool of oil forms at the buttom of the burner. The 
valve is then shut off and the pool of oil is ignited. The flames 
begin to rise up in the burner and vaporization is achieved. The 
control valve is then opened to allow oil to flow into the burner for 
a period of about 30 minutes until the operating temperature is 
achieved. Heat is then controlled by opening or closing the valve. 

16. The stoves and heaters which are imported with a fan assem- 
bly use that fan assembly to provide a forced draft through the 
burner. The fan is optional in some models and is imported as a 
regular feature of some models. (See Paragraph 5, infra, for the 
breakdown.) A fan helps to provide a balanced draft to make a 
stove or heater easier to start and keep properly running in the 
case of adverse weather conditions. 

17. There are three basic parts to the valve which is a part of 
each stove and heater and which regulates the flow of fuel to the 
stove: the needle and seat are located inside the valve and act to 
regulate the fuel level inside the metering valve itself. The fuel 
flow is controlled by the height of a knob which is attahed to a me- 
tering stem and float. The higher the float raises that knob as the 
float moves downward, the more fuel that flows into the valve and 
into the stove. As the fuel flows into the valve, the float is again 
raised to shut the valve off in an intermittent action. 

18. The operation of the stove centers on this valve action, since 
there would be no control over the fuel entering the stove without 
it. Therefore, the stove’s proper functioning would be almost impos- 
sible absent a metering system. 

19. The boat stoves and heaters at issue are generally used on 
medium to large boats which are used for extended periods of time 
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by social groups or families. This would include commercial fisher- 
men, other commercial users, and people who live aboard their 
boats. Sixty to seventy percent of the people who use the stoves are 
commercial fishermen or make other commercial use of their 
boats. These users are typically at sea for extended periods of 6 
months or more. The rest are live-aboard users, although a small 
percentage (approximately 5%) would use the boats for shorter pe- 
riods of time. 

20. The advertisements used by the manufacturer and retailers 
of the products are aimed primarily at the commercial boat user or 
live-aboard. Advertisements in magazines for owners of smaller 
boats typically had no response for Dickinson Marine, Ltd. of Van- 
couver, B.C. 

21. The users of the boat stoves and heaters at issue purchase 
them with the expectation that they will provide cooking and heat- 
ing functions for extended periods of time on boats. The products 
are purchased through marine outlets, but would not generally be 
found in other channels of trade. 

22. There are differences between the Dickinson stoves and a typ- 
ical suburban stove. The fuel source is different. The surface which 
is used to cook is different. The Dickinson boat stoves have sea 
rails to keep pots from sliding off the stove. They are made of 
stainiess steel which protects against the salt atmosphere of the 
marine environment. They also may take somewhat longer to warn 
up than a typical surburban stove. 

23. The boat stoves at issue are, in a more general sense, similar 
in function and characteristics to a typical suburban stove. They 
are both non-portable devices to cook food, and like most household 
stoves, the boat stove has an oven and a stove. 

24. The boat stoves at issue are similar in function and charac- 
teristics to a coal or wood burning stove which is often used in the 
household. The only major difference betwen the two is fuel source 
and perhaps the sea rails which are used to keep the pots and pans 
from sliding off the top in a marine environment. 

25. The stoves are typically mounted in the galley area of a boat 
and would typically be counter level as the stove in a typical home. 

26. The boat stoves at issue are sometimes used in households in 
remote locations such as Iceland and Alaska where there is no elec- 
tricity. There, they are used in cabins or other primary residences. 

27. The Dickinson stove does not create the moisture in a boat 
which a propane stove creates. The moisture makes day-to-day 
living more difficult and therefore use of an oil burning stove alle- 
viates this problem for those on their boats for extended periods. 

28. The boat stoves at issue are more suitable for extended use 
since they are also used for heating. Most people who use boats 
only on weekends would not require a stove for heating. They 
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would use a small propane or alcohol stove which may be adequate 
for cooking. 
Conclusions of Law 

1. This court properly exercises jurisdiction over this civil action, 
as provided under 28 U.S.C. § 1581(a), which states that the Court 
of International Trade has jurisdiction over civil actions to contest 
the denial of a proper protest under 19 U.S.C. § 1515. 

2. There is a class or kind of marine boat stoves and heaters used 
on medium to large boats which are typically at sea for extended 
periods of time and act as primary residences during that time. 
The stoves and heaters at issue fit within that class or kind. 

3. The boat stoves and heaters at issue, as a class or kind, are 
used on boats which would be considered households for tariff pur- 
poses. Such use is the chief use of that class or kind since it ex- 
ceeds all other uses combined. 

4. Item 653.52, TSUS, more specifically describes the imported 
stoves and heaters than item 654.01 (as to the stoves) and items 
657.25 (as to the heaters), and the stoves and heaters are not more 
specifically described elsewhere in the Tariff schedules. 

5. The stoves and heaters at issue are properly classifiable under 
item 653.52 TSUS, as stoves and heaters of a type used in the 
household, hotels, restaurants or offices. 


(Slip Op. 85-56) 


KENNETH A. ANDERSON, JR., D.B.A. KENNETH A. ANDERSON, JR. 
AND SON, PLAINTIFF v. UNITED STATES, ET AL.,, DEFENDANTS 


Court No. 85-4-00582 
Before DiCar1o, Judge. 


MEMORANDUM OPINION 
[Plaintiff's motion for preliminary injunction is denied.] 
(Decided May 13, 1985) 


Doherty and Melahn (William E. Melahn) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
— in Charge, International Trade Field Office (Veronica A. Perry) for the defend- 
ants. 

Dicar1o, Judge: Plaintiff, a customs broker, seeks a preliminary 
injunction prohibiting the United States Customs Service (Customs) 
from issuing liquidated damage claims against Seamark Corpora- 
tion (Seamark) for failing to export under Customs supervision two 
entries of frozen shrimp denied admission into the United States.' 


'Liquidated damages are assessed “[wJhen there is a failure to meet the conditions of any bond posted with 
Customs * * *” 19 C.F.R. § 172.1(a) (1984). 
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A temporary restraining order (TRO) was issued following argu- 
ment on April 23, 1985. With defendant’s consent, the TRO was ex- 
tended to May 13, 1985. An evidentiary hearing was held in Boston, 
Massachusetts on May 6, 1985. The motion is denied, and the TRO 
vacated. 


BACKGROUND 


Seamark entered frozen shrimp at Boston under a general term 
bond.” After entry the merchandise was held at a cold storage 
warehouse in Boston, pending inspection by the Food and Drug Ad- 
ministration. The shrimp were found to contain salmonella and 
filth, and were refused admission in January 1985, and ordered ex- 
ported or destroyed under Customs’ supervision within 90 days pur- 
suant to Section 801 of the Federal Food Drug, and Cosmetic Act, 
21 U.S.C. § 381 (1982). 

Plaintiff, a Seamark’s agent, arranged for export of the merchan- 
dise from Newark by the Nippon Yussen Kaisha Line (NYK). 
Plaintiff prepared two transportation and exportation (T & E) en- 
tries * to accompany the merchandise to Newark. Customs’ District 
Director in Boston approved the T & E entries on January 30, 1985, 
and provided plaintiff with a franked envelope in which the entry 
documents were to be returned to the District Director after signa- 
ture by Customs officials at Newark. 

On January 31, 1985, the shrimp were transported from the 
warehouse to the Moran Terminal in Boston. The entry documents 
were given to Customs employees at the Moran Terminal. 

A trucking firm hired by NYK then picked up the shrimp at 
Moran Terminal and transported them to Newark where, accord- 
ing to a representative of NYK, they were boarded on a ship bound 
for Thailand on February 9, 1985. The trucking firm hired by NYK 
removed the merchandise from Moran Terminal without Customs’ 
authorization and failed to pick up the T & E entries, which re- 
mained with the Customs employees at the Terminal. Customs did 
not inspect the merchandise at Boston or Newark. 

On March 2, 1985, plaintiff learned that the T & E entries had 
not been executed at Newark and were still at Moran Terminal, 
and that Customs had not certified export of the merchandise. 
Plaintiff was told that since Seamark did not export the shrimp 
under Customs supervision within 90 days of the denial of admis- 
sion Seamark did not fulfill its obligation under the bond and was 
subject to liquidated damage claims. 

Plaintiff produced bills of lading and ship manifests to demon- 
strate that the merchandise has been exported, but Customs offi- 
cials in Boston refused to certify export on the T & E entries. 


?The terms of the bond required Seamark to perform all acts required by law to enter the merchandise. 

3T & E entries (Customs Forms 7512 and 7512c) must accompany the merchandise to the port of exportation, 
where Customs executes the forms to certify that the goods have been exported. See 19 C.F.R. §§ 18.3, .7, .20, .25, 
.26 (1984). 
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Plaintiff brought this action to enjoin defendants from issuing 
liquidated damage claims against Seamark for failure to export the 
merchandise under Customs’ supervision. 

Plaintiff alleges that he would have to indemnify Seamark and 
would suffer injury to his reputation should Customs issue a claim 
for liquidated damages against Seamark. Plaintiff says there has 
been substantial compliance with applicable regulations and that 
the refusal of Customs to execute the entries is “agency action un- 
lawfully withheld” within 5 U.S.C. § 706(1) (1982). 

Plaintiff asserts jurisdiction under 28 U.S.C. § 1581(i\(1), (2), and 
(4) (1982). 

Defendants have moved to dismiss the action alleging that the 
plaintiff lacks standing, since any assessment of liquidated dam- 
ages will lie only against Seamark, and that the Court does not 
have jurisdiction, since administrative remedies available to Sea- 
mark have not been exhausted.‘ Defendants contend that judicial 
review of this claim is proper only if and when the United States 
initiates an action against Seamark to recover on the bond under 
28 U.S.C. § 1582(2) (1982). Should the Court determine it lacks juris- 
diction, plaintiff requests that the action be transfered to the Dis- 
trict Court for the District of Massachusetts, pursuant to 28 U.S.C. 
§ 1631 (1982). 

This Court has exclusive jurisdiction of the enforcement by Cus- 
toms of laws and regulations over imports. See Vivitar Corp. v. 
United States, Appeal No. 84-1638, slip op. at 14-15 (Fed. Cir. May 
6, 1985). It is, however, permissible to reserve decision on such 
threshold claims as lack of jurisdiction for failure to exhaust ad- 
ministrative remedies and standing where relief is denied. See Sec- 
retary of the Navy v. Aurech, 418 U.S. 676, 677-678 (1974) (per 
curiam); Ripon Society v. National Republican Party, 525 F.2d 567, 
577 n.26, 578 n.28 (D.C. Cir. 1975), cert. denied, 424 U.S. 933 (1976). 
The Court follows this course with respect to this motion.® 


THE PRELIMINARY INJUNCTION 


In order to prevail on this motion, plaintiff must show (1) threat 
of immediate irreparable harm; (2) likelihood of success on the 
merits; (3) that the public interest would be better served by issu- 
ing rather than by denying the injunction; and, (4) the balance of 
hardships on the parties favors issuing the injunction. Zenith 
Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); S.-J. 


‘Should the government assess a liquidated damage claim against Seamark, Seamark may petition for mitiga- 
tion. See 19 CFR §§ 172.1-.33 (1984). 


5On this record and with the short time available to decide this motion before the expiration of the TRO, the 
Court finds the Supreme Court’s treatment of a similiar question in Secretary of the Navy v. Aurech, supra, per- 
suasive: 
pees the benefit of further oral argument, we are unwilling to decide the difficult jurisdictional 
* We believe that even the most diligent and zealous advocate could find his ardor somewhat 
dampe med in a jurisdictional issue where the decision on the merits is thus foreordained. We 
ose — . ture case the resolution of the jurisdictional issue * * * 
Sa 
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Stile Associates Ltd. v. Snyder, 68 CCPA 27, 30, 646 F.2d 522, 525 
(1981); see Asher v. Laird, 475 F.2d, 360, 362 (D.C. Cir. 1973). 

Plaintiff bears a “heavy burden of producing evidence” on 
motion for preliminary injunction. American Air Parcel Forward- 
ing Company, Ltd. v. United States, 1 CIT 293, 298, 515 F.Supp. 47, 
52 (1981). 


Irreparable Harm 


Plaintiff must show that the “alleged threats of irreparable harm 
are not remote or speculative but are actual and imminent.” State 
of New York v. Nuclear Regulatory Commission, 550 F.2d 745, 755 
(2d Cir. 1977). 

Plaintiff alleges two injuries. Plaintiff testified he has an oral 
agreement with Seamark that makes him liable for any penalties 
assessed against Seamark. Plaintiff also complains that his reputa- 
tion will be damaged if Customs is not enjoined from making liqui- 
dated damage claims against his client. 

Both these injuries are speculative. Plantiff's “agreement with 
Seamark appears to simply embody the agency principle that the 
agent will be liable to the principle for the agent’s negligence. See 
Restatement (Second) of Agency, § 401 comment c (1958). Plaintiff 
insists he was not negligent, and that he did all he could to ensure 
that the T & E documents were executed by the appropriate Cus- 
toms officials. The Court need not, and does not, make any finding 
as to plaintiff's negligence. If plaintiff was not negligent, as he 
claims, he would not be liable to Seamark should a liquidated 
damage claim issue against Seamark. No representative of Sea- 
mark, or any other importer, testified as to any intention to termi- 
nate its business relationship with plaintiff as a result of the plain- 
tiff handling of these matters. 

The Court holds that plaintiff has failed to demonstrate the nec- 
essary irreparable harm. 


Likelihood of Success on the Merits 


As the evidentiary hearing plaintiff's counsel stated that plaintiff 
did not contest the reasonableness or validity of the regulations. 
Counsel claims that there was substantial compliance with the reg- 
ulations and the plaintiff, the broker, did everything that it could 
have done to assure that NYK presented the T & E entries for cer- 
tification by the appropriate Customs officials at Newwark. Plain- 
tiff admitted that the merchandise was removed from the Boston 
terminal without Customs’ authorization. These action prevented 
Customs from examining the supervising the exportation of this 
prohibited merchandise. 

Importers have an affirmative duty to present T & E entries at 
the port of export for certification of export under Customs’ custo- 
dy. See 19 CFR §§ 18.3, .7, .20, .25, .26 (1984). This duty was not met. 
Under these circumstances there is no likelihood that the Court 
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will require Customs officials to acknowledge that the merchandise 
has been exported. 


Public Interest and Balance of Hardships 


The purpose of these regulations is to ensure that merchandise 
entered into the United States and found to be contaminated does 
not enter the markeplace. The public interest demands that there 
be scrupulous compliance with regulations requiring the exporta- 
tion or destruction under Customs supervison of such merchandise. 
The failure to adhere to these regulations has prevented Customs 
from performing its duties to protect the public health and welfare. 

The Court holds that the public interest is best served by deny- 
ing the injunction. 

In view of the Court’s determination that each of the above fac- 
tors favor denial of the motion, it finds little to weight on plain- 
tiffs side in balancing the equities. 











ABSTRACTED PROTEST I 


JUDGE & ASSESSED 
oe DATE OF COURT NO. tal 
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P85/101 Re, C.J. 81-8-01052 | Item 685.50 Item 
May 3, 7.5%, 7.2% or 7.2 
1985 6.9% for items 6S 
marked A with m 
the exception of | Item 
the clock portion | 59 
liquidated under 4. 
item 720.02 at 
37¢ each, or 36¢ | Item 
each, or 35¢ 10 
each 9. 
Item 678.50 m 
5%, 4.8%, or 
4.7% for items 
marked B with 
the exception of 
the clock portion 
liquidated under 


item 720.02 at 
37¢ each, or 36¢ 
each, or 35¢ 
each 


Item 685.50 
7.5%, 7.2%, or 
6.9% for items 
marked A 

Item 678.50 
5%, 4.8%, or 
4.7% for items 
marked B 

Item 685.24 
10.4%, 9.9% or 
9.3% for items 
marked C 

Item 688.40 
5.5% or 4.3% 

Item 688.45 
5.3% or 5.1% for 
items marked D 


U.S. v. Texas Instruments, 
Inc. v. U.S., 673 F.2d 1375 


PORT OF ENTRY AND 
MERCHANDISE 


San Francisco 

Certain electronic combina- 
tion articles, items marked 
A, entirety 

Certain electronic combina- 
tion articles, items marked 
B, entirety 

Certain electronic solid state 
digital clock and reception 
combination articles, items 
marked C entirety 

Certain electronic combina- 
tion articles comprising a 
solid state digital clock, a 
radio receiver, and a high- 
intensity lamp, items 
marked D, entirety 
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ABSTRACTED PROTEST DEC 


JUDGE & ASSESSED | 
DECISION 

DATE OF COURT NO. 
NUMBER | DECISION | manor |courr na Rom No. and rat | 


Item 685.24 
10.4%, 9.9% or 
9.3% for items 
marked C with 
the exception of 
the clock portion 
liquidated under 
item 720.02 at 
37¢ each, or 36¢ 
each, or 35¢ 
each 

Item 688.40 
5.5% or 4.3% 

Item 688.45 
5.3% or 5.1% for 
items marked D 
with the 
exception of the 
clock portion 
liquidated under 
item 720.02 at 
37¢ each, or 36¢ 
each, or 35¢ 
each 


Nanwani US. Inc. 83-7-01059 | Merchandise 
separately 
classified under 
various item 
numbers 


P85/103 Newman, S.J. Novatronics of Canada, | 82-3-00269 | Not stated 
May 3, Ltd. 
1985 


DECISION—Continued 


> | | 
a | han te | 


Item 688.36 5.3% 
or 5.1% for 
items marked B 
and D 


Item 682.30 5.6% 


Agreed statement of facts 


Agreed statement of facts 


New York 

Solid state electronic watches, 
items marked B 

Electronic wrist watches with 
calculator functions; items 
marked D 


Buffalo 
Motors 
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P85/108 


E. Gluck Corp. 


E. Gluck Corp. 


Jet Sonic Corp. 


83-2-00236 


83-5-00652 


Meyers Manufacturing Co. | 84-8-01146 


Morris Moskowitz Corp. 


| 84-8-01175 


| 


Item 715.05 
(716.14/716.18) 
Various rates 
for modules 

Item 720.24 or 

| 720.28 Various 
rates for cases 

| Ttem 740.35 
Various rates 
for bands 


Item 720.24 or 
720.28 Various 
rates for cases 

Item 720.75 
Various rates 
for buttons 


Item 716.10 or 
716.18 Various 
rates for 
modules 

Item 720.24 or 
720.28 Various 
rates for cases 

Item 740.30, 
740.34 or 740.35 
Various rates 
for bands 

Item 740.30 or 
740.38 Various 
rates for chains 

Item 774.55 
or 791.54 
Various rates 
for straps 


Item 656.25 
25%, 23.1%, 
21.3%, 19.4%, o7 
17.5% 


Item 656.25 
25%, 23.1%, 
21.3%, 19.4%, o1 
17.5% 





16.18) 


Item 688.36 
5.5%, 5.3%, 

5.1%, or 4.9%, 
items marked A 
Item A656.25 | 

A657.35, or | 

A657.25 or 
A656.20 Various 
rates for items | 
marked B 


Agreed statement of facts 


Items 656.25, 
657,35, 657.25, 
656.20 or 774.55 
Various rates 
for cases and 
buttons 


Agreed statement of facts 


Item 688.36, US. v. Texas Instruments, 
5.3% Inc., 673 F.2d 1375 (1982) 


Item 745.68 Agreed statement of facts 
8.5%, 8.1%, 
1.71%, 7.3%, 


6.9% 


Item 745.68 
8.5%, 8.1%, 
1.1%, 71.3%, 
6.9% 


Agreed statement of facts 


| New York 
Modules; modules and cases; 
or modules, cases, and 
bands; items marked A and 
B 


New York 
Cases and buttons for elec- 
tronic LCD watches 


New York 

Solid state electronic digital 
watches which are entire- 
ties comprised of solid state 
modules and cases imported 
with or without appropriate 
fittings (including bands, 
chains and straps) 


New York 
Clasps or parts thereof 


New Yor 
Clasps or parts thereof 
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ABSTRACTED PROTEST DEC 


JUDGE & ASSESSED 
NUMBER DATE OF PLAINTIFF COURT NO. L 
DBEISION am Nea ae | 


82-3-00430 | Item 720.14 
$0.31 + 13.6% 
for timer devices 
Item 715.31 
$0.63 each + 
13.6% for 
electronic clocks 


P85/110 Rao, J. 82-12-1641 | Item 716.10- 
May 7, 716.29 Various 
1985 rates for module 
portion 
Item 720.20, | 
720.24, or 720.28 
Various rates 
for case portion 
Item 740.35 
Various rates 
for watch bands 


P85/111 Watson, J. Border Brokerage Co. 70/54924 Item 114.50 
May 7, 12% 
1985 





DECISION—Continued 


| HELD PORT OF ENTRY AND 
| are NHB 


Item 676.20 Agreed statement of facts Seattle 
4.7% for timer LCD calculators which incor- 
devices porate timer devices and 
Item 688.36 electronic clocks 
5.1% for 
electronic clocks 


Item 688.36 U.S. v. Texas Instruments, | Los Angeles 
5.3% or 5.1% Inc., 673 F.2d 1375 (1982) | Electronic watches 


Item 166.40 | Border Brokerage Co. v. U.S., | Seattle 
1¢ per gallon | C.D. 3999 Clam juice 
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P85/112 


Ford, J. 
May 10, 
1985 


Webster Watch Co. 


Windsor Industries, Inc. 


Item 716.10 or 
716.18 Various 
rates for 
modules 

Item 720.24 or 
720.28 Various 
rates for cases 

Item 740.30, 
740.34, 740.35 
Various rates 
for bands 

Item 740.30 or 
740.38 Various 
rates for chains 

Item 774.55 
or 791.54 
Various rates 
for straps 


Item 685.24 
8.2% 





US. v. Texas Instruments, | New York 

Inc., 673 F.2d 1375 (1982) | Solid state electronic digital 
watches which are entire- 
ties comprised of solid state 
modules and cases imported 
with or without appropriate 
fittings (including bands, 
chains and straps) 


Agreed statement of facts New York 
GECOL brand CB mobile unit 
Model No. 67-208 
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ABSTRACTED REAPPRAISE 


JUDGE & 
DECISION BASIS OF 
NUMBER Se COURT NO. VALUATION 


R85/193 Watson, J. Michelin Tire T1-12-04911 Countervailing duty 
May 2, Corp. 
1985 


R85/194 Watson, J. Michelin Tire 78-9-01593 Countervailing duty 
May 6, Corp. 
1985 


R85/195 Watson, J. Michelin Tire 77-11-04653 
May 8, Corp. 
1985 


Watson, J. Michelin Tire Countervailing duty 
May 9, Corp. 
1985 


Balfour Guthrie & | 84-2-00170 Export value 
Co. 


R85/198 , Brother R65/6531, etc. 
Internatonal 
Corp. 





EMENT DECISIONS 


3.35, 2.513 
1.98 


3.35, 2.513, 
1.93 


3.35, 2.513, 
1.98, 1.26, 1.524 


Base price plus size and 
coating extras as 
established by Steel 
Trigger Price 
Handbook for 
February 1978, issued 
by U.S. Customs 
Service 

Appraised unit values 
less 7.5% thereof, net 
packed 


Agreed statement of 
facts 


Agreed statement of 
facts 


Agreed statement of 
facts 


Agreed statement of 


facts 


Agreed statement of 
facts 


Agreed statement of 
facts 


PORT OF ENTRY AND 
MERCHANDISE 


Detroit, Los Angeles, 
New York 

Michelin x-radial steel 
belted tires 

Portland, Maine, 
Portland, Oreg. 
Norfolk 

Michelin x-radial steel 
belted tires 

Portland, Maine, 
Chicago, Norfolk, New 
York 

Michelin x-radial steel 
belted tires 

Buffalo, Detroit, 
Gloucester, Los 
Angeles, New York, 
Norfolk, Port Huron, 
Portland, Oreg., San 
Francisco 

Michelin x-radial steel 
belted tires 

Houston 

Galvanized steel sheet 
exported from New 
Zealand 
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